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It is a well established notion that more doctors are required to adequately meet the health care needs of the public now and more so in the future as patient demographics over 65 years of age are increasing at a exponential rate. It is therefore in the interest of the public that no qualified and accomplished medical doctor candidate be denied graduation. The basis of this case revolves around the ‘humanistic domain’ of the Comlex step 2 PE, which is subjective and graded by actors with no particular expertise,(medical, sociological, psychological, etc). That it does unjustifiably deny graduation and thus the practice of medicine, to some who after many years of dedicated work, study, sacrifice, and public investment, who may have excellent altruistic and humanistic qualities, and may be accomplished, even outstanding in medical experience, knowledge and clinical skills. That they not be arbitrarily disqualified and denied degree status, based on dubious reasoning, supposition, and unthinking dogmatism. It can literally be the case of simple semantics for which a student doctor is denied graduation. It is the rite of the people to oversee professional organizations who receive federal, public monies, seeing that they do not unjustly over step their authority. 

This is a new test (relatively), instituted in 2006, to acquiesce with political criticism of medical education, which cited a study saying first year graduates were not well prepared (by medical schools) to deal with patients on a face to face basis in the clinical environment. 

The problem of the tests’ (humanistic domain) validity lies in the criterion or predictive validity. The answer to questions such as , ‘Did the student doctor have body odor?” ( a real item of the humanistic rubric) can be inferred that the student physician presents a high predictable risk to be sued as a result of patient dissatisfaction associated with the inability to possess compassion, sympathy or a general concern for patient welfare. 

In this case, the actors ‘failed’ the plaintiff notwithstanding all other evaluation data suggesting the plaintiff actually excelled it these same areas . The actor evaluations are misguided and wrong. The administrating authorities are indifferent to the possibility of wrongful outcomes of subjective evaluations made by actors with dubious expertise. Negligence arises in not having a system for review of suspect errors. In fact it is NBOME’s policy not to verify the accuracy even if the actor graded portion contradicts the physician graded outcome. It should be kept in mind that NBOME research to justify actors having the authority to effectively end a career, argues that the actor evaluations correlated with the physician evaluations. They are in direct contrast in this case.

Attending evaluations, entrance screening, and character witnesses all attest to the quality of the plaintiff’s genuine (not acting) altruistic concern and demeanor. 

 It is instructive and helpful to understand the context in which the ‘humanistic domain’ occurs. Each candidate sees in the course of the testing protocol, twelve ‘standardized patients’, actors portraying a complaint which does not actually exist. There is therefore no associated objective findings which can be legitimately found. One is, however, expected to conduct a thorough examination, including an osteopathic structural exam, demonstrate treatment of any findings, while at the same time having been warned that to report any findings which do not actually exist constitutes a failure. Also, as many as eleven treatments have been applied to a nonexistent condition. Even if one did actually exist, and would be findable by an osteopathic and /or physical exam and also amenable to treatment, after effective, competent treatment, it would no longer exist or be findable. If it was still findable, it would impugn the skills of all the students who preceded. It is therefore an absurd test of clinical skills and rather a test of acting skill which is argued, is not an essential skill useful in the practice of medicine. It is also widely understood the pass/ fail grading is arbitrary assignment and it comes as no surprise that those who are paid to administer or grade the test would defend its use. It seems also that the design of the regimen makes it a useful tool to screen candidates, possibly unjustly or arbitrarily.  

Of special note is the warning by the American Psychological Association (APA) (preeminent authority on use of ’high stakes’ psychometric testing) that the ’humanistic domain’ employed is a flawed rubric and graded by people who are in no way competent to make judgments of character based on a brief encounter. The APA also warns of the unjustifiable potential to ruin a career of an otherwise competent candidate and  is inappropriate for use as a ‘high stakes’ evaluation. This is especially pertinent when the preferred use of ‘ongoing assessment’ does exist and is readily available in the form of clinical rotation evaluations by physician preceptors. APA also states that the rubric should only be used as an instructional tool citing the likelihood of error in identifying individuals to be deficient in genuine patient concern and sympathy, which are abstract qualities. It is difficult if not impossible to measure or evaluate by use of a test in the form of an actor graded rubric, and who are subject to influencing factors such as flawed, biased or selective memory. Also the phenomena of ‘conformity’ may invalidate the actors assessment (whereas an actor having seen a candidate on a retake, perceives that other actors with whom their scores are compared, for job performance, consciously or not, return evaluation to conform with perceived norms). 

To be used as a ‘high stakes’ test, validity standards require that the skill or psychometric parameter being tested be essential for the practice of medicine. Some doctors (e.g. pathologist, radiologist, etc) have very little patient interaction. 

Patient satisfaction scores are a controversial issue. It is argued that doctors seeking high patient satisfaction scores acquiesce to demands for certain medications leading to addiction and microbial resistance. ( 2) It is against the public welfare to promote policies which give sound medical reasoning less importance that patient satisfaction. 

Hospitals and other institutions have a interest in patient satisfaction from a business perspective, however, it is not the job of the medical education structure to weed out students who may not be complicit with patient demands based on self diagnosis and thus receiving lower satisfaction scores. 

The ‘humanistic domain’ is based on ‘criterion’ or predictive validity’. This means that the test purports to be able to identify those who will likely be sued due to patient dissatisfaction, including those who do not have empathy and understand the suffering of a patient. The last day of my third year of medical school I woke with a pain in my side. Six weeks later I was hospitalized in the ICU on a ventilator which was required to keep me alive. It was a month before I would be discharged and a full six months before I would have the strength to return to my studies. Some have described my effort and determination to recover my life as remarkable. My pastor said of me, ’a man of uncommon courage’. Shortly thereafter, my mother, diagnosed with lung cancer, died while cradled in my arms.  Frankly, the notion that I do not empathize or understand patient suffering is utter nonsense. 

So it follows as the first test of validity, if it does not make sense, it is not valid. Indeed, those who would so carelessly throw around the term ‘empathy’, (including NBOME) do not even know the actual meaning. Empathy, is sympathy with the additional ability to identify personally with the sufferer, a condition few of my classmate friends and colleagues actually possess but were determined by NBOME to have. I am the only one in my class denied graduation for lacking empathy. 

Arguments contesting the test validity are several and diverse ranging from one item, eg. ‘my pleasure’ not being a satisfactory response to convey appreciation (only the phrase “thank you“ receives credit), and to the ’criterion’ validity and overall ’contruct’ validity of the test. That is, does the test measure what is purports to measure or the ‘construct validity‘. And is that measured parameter essential to the practice of medicine, keeping in mind that it may be in the patients best interest to have a doctor who might be a top heart surgeon in spite of not being the most personable at bedside.  Having said this, I do assert I was cognizant and even fastidious in observation of the well publicized rubric. It therefore can only be attributable to the actor originated errors. Actor evaluations are not contestable for qualitative accuracy. 

As with many aspects of social science, the magnitude of the correlations obtained from predictive validity studies is usually not high. A typical predictive validity might obtain a correlation in the neighborhood of r = .35 and lower values are very common. Is it then responsible to use such a test in a ‘high stakes’ fashion ignoring the possibility of the disastrous consequences of an errant evaluation. 

A selective narrative review of OSCE literature, Barman et al, is highly critical of the validity of OSCE’s, suggesting that the predictive and concurrent validity is in general too low to be useful and that cognitive tests are psychometrically efficient as measures of performance. Also he states that global judgments of mastery appear to be more reliable than the checklists NBOME uses (rubric scored by actors). He adds that the checklist do not discriminate among candidates of different experience, ie to evaluate a novice candidate with the same tool as a seasoned professional is not appropriate as the latter may have subtle nuances to which an actor scored rubric would be blind.  (2)

No rational evaluation of the rubric would acquiesce to the notion that this test could reliably identify a student candidate, who would be likely to be unsatisfactory in the clinical setting. Wear et al. state in a paper, ’Rituals of Verification’ , note, ‘the sirens of perceived ‘objectivity’ and validity have lured medical educators into a false sense of measurement, even when the phenomena being measured are in reality subtle, nuanced, context driven, idiosyncratic, and often deeply personal.” Also they identify the issue of the artificial nature of the experience when one is performing empathic behaviors and attitudes while being evaluated or graded. Critical questions are raised about simulations used to evaluate trainees for evidence of empathic communication skills beyond their surface manifestations. 

NBOME did anticipate problems with the rubric and sought to establish validity to the ‘actors assessment’ by publishing their own study citing that the actors assessment corresponded with physician graded portion. In this case there is no correlation. It is therefore claimed by the plaintiff that it is negligent not to have a follow-up policy to review test results which contradict and defy NBOME’s own research. ( 4) The negligence is due to either incompetence and/or malicious intent. In either case, the plaintiff is justified to insist on damages to restore what has been unjustly denied after many years of dedicated work, study, and single minded effort which would ultimately benefit the welfare of the general public who also has been denied. 

Finally, I am, after ten or more years of preparation to serve the public, better educated but essentially black listed from practicing or working in medicine as a doctor, physician assistant, nurse practitioner, physical therapist, nurse, or even as a nurse assistant. I have no marketable credentials in the health care milieu. I am given no credit for knowing anything. I qualify for no job in health care. I am told that to get nursing assistant credentials, it could take as little as eighteen months at a cost of seven thousand dollars at which point I would be qualified to empty bed pans. The absurdity is evident and it is the right of the court representing the interest of the public to hear this case. 

Discovery

1) Audio/video of all plaintiffs actor student-doctor encounters from 4/2/13.  

2) 25 randomly selected actor-student encounters for comparison. 

3) Grading documents filled out by actors for plaintiffs screening test. 

4) Policies concerning actor performance and scrutiny as it relates to job performance (i.e. What level of correlation and thus conformity is expected?). 

5) all NBOME data used to justify criterion validity of ‘humanistic domain’. 

6) rational used to justify screening of student doctors based on patient satisfaction scores.  *

7) rational for each item in rubric used to screen for possibility of decreased patient satisfaction scores and why each is essential for the competent practice of medicine. ..eg. Why is the phrase ‘thank you’ acceptable (although rarely used in actual practice), and other phrases of gratitude unacceptable.   *

8) rubric used for ‘humanistic domain’. 

9) depositions of selected actors and NBOME personnel to find possible conflicts of interest or prejudices. 

10) rational for the lack of review policy for tests where actor evaluations differ from physician evaluations. *

11) rational for not using established and ongoing attending physician evaluations and why they are insufficient.  * 

12) rational for why patient satisfaction scores are not taught or emphasized in medical school curriculum but are screened in ‘high stakes’ fashion. *

13) how often are score pass/fail cutoffs adjusted and history thereof. 

14) all actor credentials and training history justifying and supporting their being given the authority to deny graduation. 

* interrogatory  

** NBOME will cite a privacy agreement to deny discovery. However since the agreement is made in a state of duress, the agreement is not binding and unconstitutional.  (ie it is necessary or required that in order to take the test the agreement must be signed.) Also the student physician cannot graduate if the test is not taken. There is no choice but to sign the agreement even though there may be objection to giving up the right to examine and verify that the test was scored properly and accurately.  In the ’humanistic domain’ there is likely errors made either intentionally or as a consequence of incompetence. (eg actor jane doe is prejudice against a certain individual for whatever reason or simply is negligent since actors possess no particular expertise in education, sociology, psychology and have no accountability for accurate scoring). This in effect allows NBOME to discriminate without accountability which is in opposition to the general interest of the public whose funds are used to educate the student physician. 

Damages and Prayer for Relief 

Plaintiff claims loss of income of two years duration at this time at $175,000.  Expected loss of future income can be conservatively estimated at $ 4,000,000 (20 years at $200,000/year).  Interest, penalties and fees on educational loans thus far is estimated at $65,000. Permanent damages to credit rating and thus the ability to function in society at the expected level of financial solvency, $150,000.  

Pain and suffering are asked for in wake of much psychological malaise and sociological consequences.  $250,000 is sought as just compensation. 

The return of all test fees to all test takers which were required to retake due to ‘humanistic domain’ issues and reevaluate for pass/fail status. 

Plaintiff asks for an injunction and punitive damages in an amount to incite NBOME, AOA, Touro College of Osteopathic Medicine, to reform the ’humanistic domain’ testing policy and cease use thereof, until proper policy is in place to insure against further damage to the public interest and to those who would be unjustly denied a deserved and hard earned degree. 

Plaintiff request a jury trial as common sense would likely prevail with this forum.
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